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§ 900.43 Use of informal rulemaking. 
(a) Notwithstanding the provisions of 

§§ 900.1 through 900.18, and 900.36 
through 900.42 of this part, the Sec-
retary may determine that informal 
rulemaking procedures under § 553 of 
Title 5, United States Code be used to 
amend fruit, vegetable or nut mar-
keting agreements and marketing or-
ders. In making this determination, 
consideration shall be given to: 

(1) The nature and complexity of the 
proposal; 

(2) The potential regulatory and eco-
nomic impacts on affected entities; and 

(3) Any other relevant matters. 

Subpart—Rules of Practice Gov-
erning Proceedings on Peti-
tions To Modify or To Be Ex-
empted From Marketing Or-
ders 

AUTHORITY: 7 U.S.C. 608c. 

§ 900.50 Words in the singular form. 
Words in this subpart in the singular 

form shall be deemed to import the 
plural, and vice versa, as the case may 
demand. 

§ 900.51 Definitions. 
As used in this subpart, the terms as 

defined in the act shall apply with 
equal force and effect. In addition, un-
less the context otherwise requires: 

(a) The term act means Public Act 
No. 10, 73d Congress, as amended and as 
reenacted and amended by the Agricul-
tural Marketing Agreement Act of 1937, 
as amended (7 U.S.C. and Sup. 601); 

(b) The term Department means the 
United States Department of Agri-
culture; 

(c) The term Secretary means the Sec-
retary of Agriculture of the United 
States, or any officer or employee of 
the Department to whom authority has 
heretofore been delegated, or to whom 
authority may hereafter be delegated, 
to act for the Secretary; 

(d) The term judge means any Admin-
istrative Law Judge, appointed pursu-
ant to 5 U.S.C. 3105, and assigned to the 
proceeding involved; 

(e) The term Administrator means the 
Administrator of the Agricultural Mar-
keting Service or any officer or em-

ployee of the Department to whom au-
thority has been delegated or may 
hereafter be delegated to act for the 
Administrator. 

(f) [Reserved] 
(g) The term FEDERAL REGISTER 

means the publication provided for by 
the act of July 26, 1935 (49 Stat. 500), 
and acts supplementary thereto and 
amendatory thereof; 

(h) The term marketing order means 
any order or any amendment thereto 
which may be issued pursuant to sec-
tion 8c of the act; 

(i) The term handler means any per-
son who, by the terms of a marketing 
order, is subject thereto, or to whom a 
marketing order is sought to be made 
applicable; 

(j) The term proceeding means a pro-
ceeding before the Secretary arising 
under section 8c(15)(A) of the Act. 

(k) The term hearing means that part 
of the proceeding which involves the 
submission of evidence; 

(l) The term party includes the De-
partment; 

(m) The term hearing clerk means the 
hearing clerk, United States Depart-
ment of Agriculture, Washington, D.C.; 

(n) [Reserved] 
(o) The term decision means the 

judge’s initial decision in proceedings 
subject to 5 U.S.C. 556 and 557, and in-
cludes the judge’s (1) findings of fact 
and conclusions with respect to all ma-
terial issues of fact, law or discretion 
as well as the reasons or basis thereof, 
(2) order, and (3) rulings on findings, 
conclusions and orders submitted by 
the parties; 

(p) The term petition includes an 
amended petition. 

[25 FR 5907, June 28, 1960, as amended at 26 
FR 7796, Aug. 22, 1961; 28 FR 579, Jan. 23, 1963; 
37 FR 8059, Apr. 25, 1972; 38 FR 29798, Oct. 29, 
1973; 67 FR 10829, Mar. 11, 2002] 

§ 900.52 Institution of proceeding. 

(a) Filing and service of petition. Any 
handler desiring to complain that any 
marketing order or any provision of 
any such order or any obligation im-
posed in connection therewith is not in 
accordance with law, shall file with the 
hearing clerk, in quadruplicate, a peti-
tion in writing addressed to the Sec-
retary. Promptly upon receipt of the 
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petition, the hearing clerk shall trans-
mit a true copy thereof to the Adminis-
trator and the General Counsel, respec-
tively. 

(b) Contents of petition. A petition 
shall contain: 

(1) The correct name, address, and 
principal place of business of the peti-
tioner. If petitioner is a corporation, 
such fact shall be stated, together with 
the name of the State of incorporation, 
the date of incorporation, and the 
names, addresses, and respective posi-
tions held by its officers; if an unincor-
porated association, the names and ad-
dresses of its officers, and the respec-
tive positions held by them; if a part-
nership, the name and address of each 
partner; 

(2) Reference to the specific terms or 
provisions of the marketing order, or 
the interpretation or application there-
of, which are complained of; 

(3) A full statement of the facts 
(avoiding a mere repetition of detailed 
evidence) upon which the petition is 
based, and which it is desired that the 
Secretary consider, setting forth clear-
ly and concisely the nature of the peti-
tioner’s business and the manner in 
which petitioner claims to be affected 
by the terms or provisions of the mar-
keting order, or the interpretation or 
application thereof, which are com-
plained of; 

(4) A statement of the grounds on 
which the terms or provisions of the 
marketing order, or the interpretation 
or application thereof, which are com-
plained of, are challenged as not in ac-
cordance with law; 

(5) Prayers for the specific relief 
which the petitioner desires the Sec-
retary to grant; 

(6) An affidavit by the petitioner, or, 
if the petitioner is not an individual, 
by an officer of the petitioner having 
knowledge of the facts stated in the pe-
tition, verifying the petition and stat-
ing that it is filed in good faith and not 
for purposes of delay. 

(c) Motion to dismiss petition—(1) Fil-
ing, contents, and responses thereto. If 
the Administrator is of the opinion 
that the petition, or any portion there-
of, does not substantially comply, in 
form or content, with the act or with 
the requirements of paragraph (b) of 
this section, or is not filed in good 

faith, or is filed for purposes of delay, 
the Administrator may, within thirty 
days after the service of the petition, 
file with the Hearing Clerk a motion to 
dismiss the petition, or any portion 
thereof, on one or more of the grounds 
stated in this paragraph. Such motion 
shall specify the grounds of objection 
to the petition and if based, in whole or 
in part, on an allegation of fact not ap-
pearing on the face of the petition, 
shall be accompanied by appropriate 
affidavits or documentary evidence 
substantiating such allegations of fact. 
The motion may be accompanied by a 
memorandum of law. Upon receipt of 
such motion, the Hearing Clerk shall 
cause a copy thereof to be served upon 
the petitioner, together with a notice 
stating that all papers to be submitted 
in opposition to such motion including 
any memorandum of law, must be filed 
by the petitioner with the hearing 
clerk not later than 20 days after the 
service of such notice upon the peti-
tioner. Upon the expiration of the time 
specified in such notice, or upon re-
ceipt of such papers from the peti-
tioner, the hearing clerk shall transmit 
all papers which have been filed in con-
nection with the motion to the Judge 
for consideration. 

(2) Decision by the Judge. The Judge, 
after due consideration, shall render a 
decision upon the motion stating the 
reasons for his action. Such decision 
shall be in the form of an order and 
shall be filed with the hearing clerk 
who shall cause a copy thereof to be 
served upon the petitioner and a copy 
thereof to be transmitted to the Ad-
ministrator. Any such order shall be 
final unless appealed pursuant to 
§ 900.65: Provided, That within 20 days 
following the service upon the peti-
tioner of a copy of the order of the 
Judge dismissing the petition, or any 
portion thereof, on the ground that it 
does not substantially comply in form 
and content with the act or with para-
graph (b) of this section, the petitioner 
shall be permitted to file an amended 
petition. 

(3) Oral argument. Unless a written 
application for oral argument is filed 
by a party with the hearing clerk not 
later than the time fixed for filing pa-
pers in opposition to the motion, it 
shall be considered that the party does 
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not desire oral argument. The granting 
of a request to make oral argument 
shall rest in the discretion of the 
Judge. 

[25 FR 5907, June 28, 1960, as amended at 38 
FR 29798, Oct. 29, 1973; 67 FR 10829, Mar. 11, 
2002] 

§ 900.52a Answer to petition. 
(a) Time of filing. Within 30 days after 

the filing of the petition, the Adminis-
trator shall file an answer thereto: Pro-
vided, That if a motion to dismiss the 
petition, in whole or in part, is made 
pursuant to § 900.52(c), the answer shall 
be filed within 15 days after the service 
of an order of the judge denying the 
motion or granting the motion with re-
spect to only a portion of the petition. 
The answer shall be filed with the hear-
ing clerk who shall cause a copy there-
of to be served promptly upon the peti-
tioner. 

(b) Contents. The answer shall specify 
which of the material allegations of 
fact or of law in the petition are con-
troverted and which are not con-
troverted. The answer also may con-
tain affirmative allegations of fact 
constituting separate defenses and 
statements of objections to the suffi-
ciency of the whole or any part of the 
petition. 

[25 FR 5907, June 28, 1960, as amended at 38 
FR 29798, Oct. 29, 1973; 67 FR 10829, Mar. 11, 
2002] 

§ 900.52b Amended pleadings. 
At any time before the close of the 

hearing the petition or answer may be 
amended, but the hearing shall, at the 
request of the adverse party, be ad-
journed or recessed for such reasonable 
time as the judge may determine to be 
necessary to protect the interests of 
the parties. Amendments subsequent to 
the first amendment or subsequent to 
the filing of an answer may be made 
only with leave of the judge or with the 
written consent of the adverse party. 

§ 900.53 Withdrawal of petition. 
If, at any time after the petition is 

filed, the petitioner desires to with-
draw the same, he shall file with the 
hearing clerk (or, if filed during the 
course of a hearing, with the judge) a 
written request for permission to with-

draw. The judge may, in his discretion, 
thereupon dismiss the petition without 
further procedure: Provided, That, if 
the request to withdraw is filed after a 
hearing has been opened, permission to 
withdraw shall be granted only in ex-
ceptional circumstances. 

§ 900.54 Docket number. 
Each proceeding, immediately fol-

lowing its institution, shall be assigned 
a docket number by the hearing clerk 
and thereafter the proceeding may be 
referred to by such number. 

§ 900.55 Judges. 
(a) Assignment. No judge who has any 

pecuniary interest in the outcome of 
the proceeding, or who has participated 
in any investigation preceding the in-
stitution of the proceeding, shall serve 
as judge in such proceeding. 

(b) Conduct. The judge shall conduct 
the proceeding in a fair and impartial 
manner and shall not discuss ex parte 
the merits of the proceeding with any 
person who is or who has been con-
nected in any manner with the pro-
ceeding in an advocative or investiga-
tive capacity. 

(c) Powers of judges. Subject to review 
by the Secretary, as provided elsewhere 
in this subpart, the judge shall have 
power to: 

(1) Rule upon motions and requests; 
(2) Adjourn the hearing from time to 

time, and change the time and place of 
hearing; 

(3) Administer oaths and affirmations 
and take affidavits; 

(4) Issue subpenas, under the fac-
simile signature of the Secretary, re-
quiring the attendance and testimony 
of witnesses and the production of 
books, records, contracts, papers, and 
other documentary evidence; 

(5) Examine witnesses and receive 
evidence; 

(6) Take or order, under the facsimile 
signature of the Secretary, the taking 
of depositions; 

(7) Admit or exclude evidence; 
(8) Hear oral argument on facts or 

law; 
(9) Consolidate hearings upon two or 

more petitions pertaining to the same 
order; 

(10) Do all acts and take all measures 
necessary for the maintenance of order 
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